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THERE ARE NEW IDEAS IN THE 
CAPITAL STRUCTURE OF 
MODERN CORPORATIONS 


OME of the capital structures that admirably fitted 

conditions of a year or two ago are unable to carry 
their loads under today’s economic stress. Taxes, money 
conditions, investors’ attitude—these have changed, and 
many an established corporation already has had to 
change its capital set-up to conform, while organizers of 
new corporations are demanding plans adapted to the 
new conditions. 


If the capital stock set-up of one of your corporation 
clients should be changed, or if you are about to organize 
a new corporation, the C T office nearest you 
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can, from 
its files, supply information on the most modern capital 
structures—as worked out by the nation’s best corpora- 
tion lawyers. 
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The Transfer of Securities 
Is No Job for An Amateur 


|" these days the transfer of corporate securities is no simple or informal ° 
matter. Experience, knowledge, system must be utilized in the handling 
of every small detail. 


Sometimes the officers of a newly-organized corpo- 
ration, relying on the fact that the stock is closely 
held, or that the business is small and little activity 
in the stock can be expected, decide to handle the 
transfer of the corporation’s securities within their 
own organization. 


Gee 4h fen bot aw UC lle 


But stockholders may die—and the transfer of secu- 
rities held in the name of a decedent or executor 
is dangerous business for the inexperienced . . . or 
the company’s development may take a new direc- 
tion requiring some change in corporate structure— 
and carelessly-kept stock books, harmless in the 
early days, turn out to be a skeleton in the corporate 
closet. 


T.. CORPORATION TRUST COMPANY, with fifty-seven years’ experience in 


the transfer and registration of the securities of corporations, will be glad 


to discuss with you the advantages to be gained by appointment of an able 
transfer agent. 

















W HERE an unlicensed foreign cor- 
poration submits a bid, this action, of 
itself, is not ordinarily looked upon as 
“doing business” so as to require the 
obtaining of authority by the corpora- 
tion to do business before the bid is 
submitted. (Ebinger v. Breeze et al., 240 
Ill. App. 80; Will v. City of Bismarck, 36 
N. D. 570, 163 N. W. 550; Hogan v. St. 
Louis, 176 Mo. 149, 75 S. W. 604; State 
v. American Book Co. et al., 69 Kan. 1, 
76 Pac. 411.) 


Usually, if the bid is accepted, it is 
followed by activities on the part of the 
foreign corporation, in the state in 
which it was not licensed when tender- 
ing the bid, which, of themselves, con- 
stitute “doing business.” Therefore, it 
is customary under such circumstances 
to effect qualification immediately after 
the acceptance of the bid. A delay in 
consummating qualification might im- 
peril the validity of any future con- 
tract entered into in the state by the 
corporation. I+ has, for instance, been 
held that the contract of a highway 
construction company was void and 
unenforceable where the obtaining of 
authority to do business was delayed 
until the contract was two-thirds com- 
pleted. (Newell Contracting Co. v. State 
Highway Commission, 15 So. 2d 700.) 


It may be noted that in four states, 
a corporation must be in a position to 
establish it has obtained authority to 
do business before it can secure a 
license to engage in the business of a 
contractor in the state. These are Ala- 
bama, Arizona, New Mexico and Vir- 


“what constitutes 
doing business 


Contractors --N ecessity of Qualification 
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ginia. In addition, there are seven 
states where the statutes contain pro- 
visions requiring a foreign corporation 
doing business to be qualified before it 
can acquire or hold personal property 
within the state. These states are 
Colorado, Florida, South Dakota, Utah, 
Washington, West Virginia and Wis- 
consin. 


There are, in all, seventeen states 
where, if a foreign corporation while 
unlicensed and carrying on intrastate 
business, enters into a contract within 
the state relating to that business, it 
may not maintain suit thereon in the state 
courts, under state law, even though it 
is subsequently authorized to do busi- 
ness in the state. These seventeen 
states are Alabama, Arizona, Arkansas, 
Idaho, Iowa, Michigan, Mississippi, 
Missouri, New Jersey (as to corporations 
incorporated in the other states in this 
group), New York, South Dakota, 
Tennessee, Texas, Utah, Vermont, 
Wisconsin and Wyoming. In a second 
group of twenty-four states, under 
state law, an unlicensed foreign cor- 
poration which enters into a contract 
within the state while doing intrastate 
business there, must first obtain authority 
to do business before it can enforce such a 
contract in the state courts. The states 
in this group are California, Colorado, 
Connecticut, Florida, Illinois, Indiana, 
Louisiana, Maine, Maryland, Massa- 
chusetts, Minnesota, Montana, Nevada, 
New Hampshire, New Jersey (as to 
corporations incorporated in the other 
states in this group), New Mexico, 
North Dakota, Ohio, Oklahoma, Oregon, 
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Pennsylvania, Rhode Island, Virginia, 
Washington-and West Virginia. 


As to suits in the Federal courts, 
grounded upon diversity of citizenship, 
it would seem that the forty-one states 
mentioned may be grouped into the 
same two classifications as a result of 
the holding of the Supreme Court of 
the United States in Woods v. Interstate 
Realty Co., 69 S. Ct. 1235, decided June 
20, 1949, (The Corporation Journal, 
October, 1949, page 3). There it was 
held, in a-suit based on diversity of 
citizenship, that where an unlicensed 
foreign corporation, doing business 


NEW JERSEY 


within a state, was barred by the state 
law from suing in the state courts of 
that state by reason of failure to be 
qualified, it was, to the same extent, 
barred from suing in a Federal court 
sitting in that state. 


In the remaining seven states, there 
appear to be no statutory provisions 
restricting the right of unlicensed 
foreign corporations, doing business in 
the state, to enforce their contracts in 
the state courts. These states are Dela- 
ware, Georgia, Kansas, Kentucky, 
Nebraska, North Carolina and South 
Carolina. 


State Supreme Court affirms judgment of dissolu- 

tion of corporation which had not functioned as such 

for ten years, due to stalemate of stockholders and 
directors. 


The question presented to the Supreme 
Court of New Jersey was whether the 
respondent corporation was subject to dis- 
solution under R: S. 14:13-15, N. J. S. A., 
which permits the dissolution of domes- 
tic corporations by decree in chancery 
when it is made to appear that the 
company “an even number of 
directors who are equally divided re- 
specting the management of its affairs,” 
and that its voting shares are equally 
divided into two independent groups, 
unable to agree and where the holders 
of shares entitling them to exercise 
one-half or more of the voting power 
vote for such dissolution, agree thereto 
in writing or join in filing a petition 
for dissolution. 


has 


Here, the court found that the 
statutory prerequisites for the exercise 
of the dissolution power were met, and 
felt that there was no alternative course, 
noting that for ten years or more the 
company had not functioned as ordained 
by the laws, and irreconcilable differ- 
ences between the equally divided share- 
holders and directors rendered a resump- 
tion of function impossible. A judgment of 
dissolution was, therefore, affirmed. 

Petition of Collins-Doan Co., 70 A. 2d 
159. John W. Griggs of Hackensack 
argued the cause for appellants. Wil- 
liam J. Morrison, Jr., of Hackensack, 
on the brief. Morrison, Lloyd & Griggs 
of Hackensack, attorneys. William E. 
Decker of Jersey City argued the cause 
for respondents. 
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Reinstatement of repealed charter held to relate 
back to the date of proclamation of repealer and to 
validate corporate action taken in the interim. 


Plaintiff New Jersey corporation’s 
charter was forfeited in January, 1941, 
by proclamation of the Governor for 
nonpayment of state franchise taxes. 
It instituted this suit in January, 1948, 
on a contract with defendants, entered 
into in December, 1947. Prior to argu- 
ment on a motion of defendants for 
summary judgment on the ground that 
the corporate charter of the plaintiff 
had been forfeited in 1941, it was shown 
by an answering affidavit that the plain- 
tiff had been reinstated as a corpora- 
tion on March 22, 1949. The trial court 
accordingly denied the motion, hold- 
ing that “the acceptance by the State 
of the stipulated sum in lieu of taxes 
and penalties and the consequent rein- 
statement of the corporate charter vali- 
dates the exercise of the corporate 
franchise.” 


The main contention of the defendant 
was “that a corporation, the charter of 
which has been forfeited for the non- 
payment of taxes, may not during the 
period in which its charter is forfeited 
exercise any of its corporate powers such 
as entering into contracts or commencing 
and maintaining any actions thereon, 


PENNSYLVANIA 


even if its corporate franchise is sub- 
sequently restored by its compliance 
with the applicable statutory provi- 
sions.” After an examination of these 
provisions, R. S. 54:11-2 and 54:11-5, 
N. J. S. A., which, it was noted, had 
never been construed by a court of 
last resort in New Jersey, the Supreme 
Court of New Jersey, affirmed a judg- 
ment for the plaintiff corporation, ap- 
plying a rule laid down in other states 
having identical or similar statutes, 
“uniformly holding that a reinstate- 
ment of a repealed charter relates back 
to the date of the proclamation of re- 
pealer and validates corporate action 
taken in the interim.” 


J. B. Wolfe, Inc. v. Salkind et al.,* 70 
A. 2d 72. Sydney I. Turtz of West 
New York, argued the cause for the 
appellants. (Theodore Cohen, of West 
New York attorney). Abraham J. 
Slurzberg of Jersey City, argued the 
cause for the respondent (John J. Fal- 
lon of Hoboken, attorney.) 


*The full text of this opinion is 
printed in the State Tax Reporter, New 
Jersey, page 1309. 


Federal Appeals Court rules directors of Delaware 

company, with plants in Pennsylvania, are not indis- 

pensable parties to a Pennsylvania Federal court 

suit instituted by a New York shareholder to recover 
dividends in a proper case. 


The United States Court of Appeals, 
Third Circuit, stated the question be- 
fore it as follows: “Are a majority of 
a corporation’s board of directors in- 
dispensable parties to an action by a 


shareholder to compel the declaration 
of dividends?” The court noted that 
there was no Pennsylvania decision, 
either directly in point or anywhere 
near it. 
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The action involved a Delaware cor- 
poration whose principal office was in 
Ridley Township, Delaware County, 
Pennsylvania, which operated plants in 
Pennsylvania and Illinois. Plaintiff was 
a resident of New York. The District 
Court judge had, on motion, dismissed 
the complaint on the ground that the 
directors were indispensable parties 
and that the court was powerless to 
grant relief in their absence. This 
judgment was reversed by the Court 
of Appeals and the case was remanded. 
The court ruled that the directors are 
not indispensable parties to a lawsuit 
by a defrauded shareholder to recover 
dividends in a proper case. It felt that 
the Pennsylvania courts would know 
how to make their decrees effective, 
even though directors not subject to 
the jurisdiction could not be reached, 
observing: “If the formal act by the 
board of directors is necessary under 
the Delaware General Corporation Law 
to regularize the dividends to which 


NORTH CAROLINA 


shareholders are entitled, we cannot 
think that a receivership or sequestra- 
tion of a foreign corporation’s property 
will not produce the result. Equity 
courts have known for a long time how 
to impose onerous alternatives at home 
to the performance of affirmative acts 
abroad as a means of getting those 
affirmative acts accomplished.” 


Kroese v. General Steel Castings Cor- 
poration et al., United States Court of 
Appeals, January 31, 1950. Wolf, 
Block, Schorr & Solis-Cohen of Phila- 
delphia, (Nemeroy & Shapiro, Herman 
L. Lurie, of the New York Bar, of 
counsel), attorneys for plaintiff-appel- 
lant. Ballard, Spahr, Andrews & Inger- 
soll of Philadelphia, (Allen Hunter 
White of Philadelphia, Chauncey Bel- 
knap, John V. Duncan, of the New 
York Bar, of counsel), attorneys for 
defendant General Steel Castings Cor- 
poration. Commerce Clearing House 
Court Decisions Requisition No. 426212. 


Minority stockholder ruled to have no right to sue 
majority stockholders, as an individual, for wrong- 
ful conversion of corporate assets. 


Plaintiff minority stockholder in a cor- 
poration brought suit against defendants 
as majority stockholders to recover 
damages for alleged wrongful conver- 
sion of corporate assets. The county 
court rendered judgment for the de- 
fendants and plaintiff appealed. The 
Supreme Court of North Carolina 
affirmed the judgment on the grounds 
that the plaintiff did not allege a loss 
peculiar to himself, and therefore failed 
to allege a cause of action resting in 
him which he might enforce of his own 


right; that a cause of action for the 
conversion or dissipation of corporate 
assets rests in the corporation and must 
be enforced by it; and that plaintiff had 
failed first to seek relief through the 
corporation, which had not been made 
a party to the action. 


Jordan v. Hartness et al., 55 S. E. 2d 
484. H. F. Seawell, Jr., of Carthage, 
for plaintiff appellant. Warren F. Olm- 
stead of Sanford and Spence & Boyette 
of Carthage, for defendant appellees. 


—_———— 





NEW YORK ; 


Systematic solicitation of orders held sufficient to 
uphold service of process. 


Defendant conducted a systematic solici- 
tation of orders in New York and ser- 
vice of process was made upon its 
president while at the place of business 
of a wholly owned subsidiary New 
York corporation and selling agent of 
defendant. In denying a motion to 
vacate service on the ground that de- 
fendant did not do business in New 
York, the Supreme Court, New York 
County, Special Term, Part I, observed: 
“That the orders so taken must be ap- 


OKLAHOMA 


proved by the foreign corporation or 
that such corporation maintains an- 
other corporation as its agent rather 
than an individual in no way changes 
the situation.” 


Louis R. Goldman & Co. v. Ansley 
Radio & Television Co., Inc.,* 122 N. Y. 
L. J. 1744. Commerce Clearing House 
Court Decisions Requisition No. 422378. 


* The full text of this opinion is 
printed in the CCH New York Corpo- 
ration Law Reporter, page 9416. 


Mere ownership and voting of majority stock in 
domestic corporation by a foreign corporation on two 
occasions ruled not transacting business so as to up- 
hold service of process upon the foreign corporation. 


Appellant, a resident of New York and 
a minority stockholder in Majestic 
Amusement Company, an Oklahoma 
corporation, brought this action in a 
Federal District Court in Oklahoma 
against that corporation, two Delaware 
companies and Hotel Last Frontier, a 
Nevada company. The basis of her 
action was an alleged conspiracy be- 
tween all of the defendants, whereby 
one of the Delaware corporations ac- 
quired a majority of the Majestic stock, 
which it sold to the Hotel Last Frontier 
for the purpose of allowing that corpo- 
tation to vote the Majestic stock in 
furtherance of the Delaware company’s 
plan to completely dominate and con- 
trol its competitor, the Majestic; that 


by reason of such complete domination 
and control, so exercised, the business 
of appellant’s corporation had been 
greatly impaired to her damage as a 
minority stockholder. She sought a 
judgment declaring the Delaware com- 
pany’s acquisition of the Majestic stock 
illegal and that the Delaware company 
and its alleged affiliated corporation, 
Hotel Last Frontier, should be perma- 
nently enjoined from voting the same 
by proxy or otherwise. She appealed 
from a judgment of the District Court, 
sustaining a motion to quash attempted 
service of summons upon Hotel Last 
Frontier, not domesticated or having a 
registered agent in Oklahoma, made 
upon the Secretary of State in compli- 
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ance with Sec. 1.117, 18 OSA, author- 
izing such service if the foreign corpo- 
ration sued is “engaging in or trans- 
acting business” within the state and 
fails to maintain a registered agent for 
the service of process. 


The United States Court of Appeals, 
Tenth Circuit, in affirming the judg- 
ment sustaining the motion to quash 
the service, reviewed the Oklahoma 
statute and pertinent decisions. While 
it noted that these decisions, particu- 
larly those of recent years, “do indi- 
cate a definite disposition to broaden 
the concept of ‘engaging in business’ 
to include mere solicitation, if it is 
sufficiently continuous to amount to a 
course of business,” the court found 


nothing in the philosophy of these 
cases “to justify the conclusion that 
the mere ownership and voting of the 
majority of stock of a domestic corpo- 
ration by a nonresident corporation on 
two separate occasions is of such sub- 
stantial character as to amount to 
‘engaging in or transacting business’ 
within the meaning of the state 
statute.” 


Steinway v. Majestic Amusement Com- 
pany et al., United States Court of Ap- 
peals, Tenth Circuit, December 28, 1949, 
Neal E. McNeill, for appellant. John 
A. Johnson, for appellees. Commerce 
Clearing House Court Decisions Requi- 


sition No. 422671. (See page 136.) 


ILLINOIS 


Foreign corporation, with office and warehouse in 

Illinois, held taxable as retailer on orders filled from 

manufacturing plant in Massachusetts by shipments 
to Illinois customers. 


Appellant Massachusetts corporation, 
with its manufacturing plant in that 
state and with an office and warehouse 
in Chicago, Illinois, where it kept an 
inventory of about 3,000 items, objected 
to payment of the Illinois retailers’ 
sales tax on'sales supplied from Massa- 
chusetts, where the orders were sent 
direct to the home office in that strate 
and shipped from there, and, in those 
cases where the inventory in Chicago 
could not supply an order and mate- 
rial was shipped from Massachusetts. 
The company had no salesmen but did 
have a group of engineers available to 


consult with prospective customers on 
their needs, who did not solicit or take 
orders for goods. 


“The primary question before this 
court,” said the Illinois Supreme Court, 
“is whether the retailers’ occupation 
tax, based upon sales of goods for con- 
sumption in Illinois, as represented by 
shipments of appellant from its plant 
in Massachusetts, infringes on the 
commerce clause of the Federal Con- 
stitution by laying a burden on inter- 
state commerce.” The court in up- 
holding the levy upon the transactions 
outlined, remarked: 
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“It was never intended that inter- 
state commerce should not bear its own 
share of taxation. There would be no 
doubt that the State could tax sales 
made by the appellant if it were an 
Illinois corporation selling to cus- 
tomers in this State. It would be in- 
equitable to say that the same corpo- 
ration should not pay a similar tax 
when it manufacturers out of the State 
and ships and sells within the State. 
On the same basis, foreign corpora- 
tions should not receive preference in 
business competition over business 
within the State by being exempt from 
paying such tax. By making the appel- 
lant pay, as in the situation before us, 
the State is not making an out-of-State 
company pay more than its fair share 
of the taxation burden. It is not 
attempting to tax gross receipts of 
appellant nor to tax goods which are 
sold or consumed or used in other 
States. The State is only making ap- 
pellant pay the same tax as is required 
of its own citizens. 

“The tax claimed by the State upon 
the orders filled from the warehouse 
in Massachusetts, either on orders sent 
to the Chicago office or to the Massa- 
chusetts office, does not affect or hinder 
commerce in transit crossing the State. 
It does not isolate or segregate the 


MICHIGAN 


State from the rest of the Union, nor 
does it erect barriers which place an 
out-of-State business at a disadvantage 
in competing locally within the State. 
Appellant, by conducting an office, 
merchandise warehouse and outlet in 
this State, is placed on the same foot- 
ing with all other retail business out- 
lets. As such, it is subject to bear its 
share of taxation which the State of 
Illinois believes those retail outlets 
should assume, whether they are foreign 
or local. Appellant is licensed to do 
business within this State, it sells to 
consumers within the State, and to 
exempt it from taxes here involved 
would give appellant an unfair advan- 
tage over other retail establishments in 
the same trade.” 


Norton Co. v. Department of Revenue,* 
Illinois Supreme Court, January 18, 
1950. Jansen & Towle (Roland Towle, 
of counsel), of Chicago, for appellant. 
Ivan A. Elliott, Attorney General, of 
Springfield, (William C. Wines, Ray- 
mond S. Sarnow and James C. Murray, 
of Chicago, of counsel), for appellee. 
Commerce Clearing House Court Deci- 
sions Requisition No. 425773. 


*The full text of this opinion is 
printed in the State Tax Reporter, 
Illinois, page 6429 and in the CCH State 
Tax Cases Reporter, { 250-073. 


Where authorized capital stock of foreign corpora- 

tion was increased after qualification, then decreased, 

and subsequently increased, statute imposing initial 

fee due upon increases construed to require payment 

only upon increases above prior highest amount upon 
which fee had been paid. 


At the time plaintiff foreign corpora- 
tion was admitted to do business in 
Michigan in 1915, it paid the statutory 
fee therefor based upon the amount of 
its then authorized capital stock. From 
time to time thereafter, it increased its 


authorized capital stock, complying in 
each instance with the statutory re- 
quirements relating thereto, including 
payment of prescribed franchise fees. 
In April, 1937, an amendment was filed 
disclosing that plaintiff had reduced its 
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MICHIGAN (Continued) 


authorized capital stock. In September, 
1946, a further amendment increased 
the outstanding capital stock, but not to an 
amount exceeding that outstanding prior to 
the highest amount outstanding before the 
1937 decrease. Plaintiff paid an amount 
demanded in connection with this in- 
crease under protest and brought suit 
to recover it. 


The Michigan Supreme Court ob- 
served that, in substance, the issue pre- 
sented was whether “the franchise fee 
liability of a corporation increasing its 
authorized capital stock is to be deter- 
mined with reference to the amount of 
such stock immediately prior to such in- 
crease, or with reference to the previous 
highest amount on which the franchise 
fee has been collected by the State.” 


The court, referring to the statute, PA 
1921, No. 85, Sec. 3, as amended by PA 
1945, No. 154, concluded: “It will be noted 
that said statute requires the initial 
payment of a franchise fee based on the 
authorized capital stock of the corpora- 
tion. No specific references are made 
to decreases, but a further payment is 
required for each and any increase. 
We think that the form of expression 
suggests that the legislature had refer- 


ence to each increase over and above 
the amount of authorized capital stock 
on which the franchise fee had previ- 
ously been collected. Had the legisla- 
ture intended to require that under cir- 
cumstances like those involved in the 
case at bar the corporation should be 
required to pay the franchise fee a 
second time on a portion of its author- 
ized capital stock, we think that appro- 
priate language would have been used 
to clearly express such intent. The ap- 
plication of the princjple above referred 
to, that revenue measures shall be con- 
strued if not specific in their provisions 
in favor of the taxpayer, requires such 
conclusion.” 


Consumers Power Company v. State of 
Michigan et al.* 40 N. W. 2d 756, 
Stephen J. Roth, Attorney General, Ed- 
mund E. Shepherd, Solicitor General, 
Gregory H. Frederick and Meredith 
H. Doyle, Assistants Attorney General, 
for appellants. N. B. Kelly of Jack- 
son, for plaintiff-appellee. Commerce 
Clearing House Court Decisions Requi- 
sions No. 424535. 


* The full text of this opinion is 


printed in the State Tax Reporter, 
Michigan, page 10,039. 


Intangibles of foreign corporations ruled not taxable 

upon a fractional basis according to a statutory 

allocation formula consisting of sales, property and 
payroll. 


In 1945, by P. A. 165, the Michigan 
Legislature provided that “the per- 
centage of taxability of intangible per- 
sonal property owned by a person 
having his domicile outside Michigan, 
but used in connection with or acquired 
from the conduct of his business both 
within and outside the state of Michi- 
gan” was to be the average of three 
percentage ratios relating to Michigan 
business to total business; Michigan 


tangible property to total tangible 
properties; and Michigan payrolls to 
total payrolls. 


The issue concerned the application 
of this amendment to the situation of 
plaintiff foreign corporations, seeking 
to recover taxes paid under protest. 
The Circuit Court for the County of 
Marquette, in an exhaustive opinion, 
concluded that the tax could not be 
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sustained within the general recognized 
sound principles of taxation, after posing 
the question: “Can the Legislature reach 
beyond the boundaries of the State, so 
as to bring within its taxing jurisdic- 
tion, a species of property, which pre- 
sumptively has a ‘situs’ at the domicile 
of a non-resident owner and which is 
not actively employed within the 
State?” The court discussed defendants’ 
theory of taxing plaintiffs as a “unitary 
enterprise,” but it found no express 
authorization contained in the act to 
support such a theory and noted that 
counsel had not cited any case where 
the theory of a “unitary enterprise” had 
been used to tax a portion of a non- 


NEW JERSEY 


Corporate franchise tax, 


resident’s intangibles or to assign a 
statutory or fictional situs. The court 
felt that the statutory formula did not 
appear reasonable in its application to 
the situation before it and that it was 
not adaptable for the purpose for which 
it was uséd. 


The Cleveland-Cliffs Iron Company et 
al v. State of Michigan et al.,* Circuit 
Court for the County of Marquette, 
December 3, 1949. Commerce Clearing 
House Court Decisions Requisition No. 
425707. 


*The full text of this opinion is 
printed in the State Tax Reporter, 
Michigan, page 10,025. 


measured by net worth, 


ruled valid. 


In a recent decision, the Superior Court 
of New Jersey, Appellate Division, has 
indicated that the Corporation Business 
Tax Act, in imposing a francise tax 
upon domestic and foreign corpora- 
tions, measured by net worth, was a 
valid enactment. The court used the 
following language: 


“It is clear that under the pertinent 
statute the legislative intendment was 
the imposition of a franchise tax upon 
all corporations doing business within 
New Jersey, exacting as a fee that 
which would result in a proportionately 
equal burden upon all corporations 
whether they operate on deficit finan- 
cing or on an equity capital basis. It 
is well settled that the State has the 
power to levy such a tax. New Jersey 
Realty Title Insurance Co. v. Division 
of Tax Appeals, 1 N. J. 496, 64 A. 2d 
341 (Sup. Ct. 1949). Pursuant to this 
legislative intendment, the Act com- 
puted the tax on the basis of corporate 


‘net worth,’ the aggregate of the values 
disclosed by the books of the corpo- 
ration at the end of the fiscal or calen- 
dar year under the formula set forth in 
that Act. The Act also provides that 
where the Commissioner is of the 
opinion that the corporate books have 
failed to disclose a fair valuation the 
Commissioner may make a determina- 
tion of such value for the purpose of 
this Act. The validity of computing a 
franchise tax on this basis has been 
recognized by the courts of this 
country.” 


Werner Machine Co., Inc. v. Zink,* 
70 A. 2d 774. Leopold Frankel 
(Frankel & Frankel, attorneys) of 
Paterson, for the appellant. Joseph A. 
Murphy (Theodore D. Parsons, Attor- 
ney General) of Trenton, for the re- 
spondent. 


*The full text of this opinion is 
printed in the State Tax Reporter, 
New Jersey, page 1313. 
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Inactive Ohio holding company’s franchise tax com- 

putation ruled not required to include that part of 

formula concerned with relation of Ohio business to 
total business. 


Appellee Ohio holding company, with its 
principal office and place of business at 
Cleveland, Ohio, had for six years based 
its franchise tax upon that portion of 
the apportionment formula involving 
the value of property owned. The con- 
troversy’ concerned a redetermination 
of the tax by the Commissioner, result- 
ing in a substantial additional tax, which 
included in the computation that part 
of the apportionment formula which 
was concerned with the relation of 
Ohio business to total business. Ap- 
pellee contended that it was not doing 
business in such a way as to give rise 
to the calculation of any business in 
that connection, its activities being 
limited to the ownership of more than 
98% of the capital stock of another 
corporation, the receipt of dividends 
on such stock and to the contracting 
and liquidation of a small number of 
loans. 


PENNSYLVANIA 


The Ohio Supreme Court affirmed a 
decision of the Ohio Board of Tax 
Appeals which reversed the order of 
the Commissioner, assessing the addi- 
tional tax, the highest state court con- 
cluding that the company was not 
doing business “in the absence of the 
showing of some active participation 
for profit in a business activity” so as 
to make it liable for the additional 
taxes which had been assessed. 

Standard Carloading Corp. v. Glander; 
89 N. E. 2d 574. Burgess, Fulton & 
Fulmer (Robert M. Weh and William 
F. Steck of Cleveland, for appellee. 
Herbert S. Duffy, Attorney General, 
and W. H. Annat and Donald B. 
Leach, for appellant. Commerce Clear- 
ing House Court Decisions Requisition 
No. 422984. 


*The full text of this opinion is 
printed in the State Tax Reporter, 
Ohio, page 1310. 


Amendment to Philadelphia income tax ordinance, 
extending application of tax to income of corpora- 
tions and certain others, ruled invalid; rate increase 
sustained. 


The Supreme Court of Pennsylvania 
convened in a special session at Phila- 
delphia on February 7 to hear argu- 
ments on the constitutionality of a 
December 9, 1949 amendment to the 
Philadelphia ordinance imposing the 
city’s income tax, the amendment hav- 
ing extended the operation of the tax 
to reach the income of corporations 
and others than the resident and non- 
resident individuals and unincorporated 
businesses previously taxed. The court 


rendered its opinion on February 14, 
holding the amendment unauthorized 
by state law, except that portion in- 
creasing the rate from 1% to 14%. 


Murray et al. v. City of Philadelphia 
et al.,* Supreme Court of Pennsylvania, 
February 14, 1950. Commerce Clearing 
House Court Decisions Requisition No. 
426999; 71 A. 2d 280. 


*The full text of this opinion is 
printed in the State Tax Reporter, 
Pennsylvania, page 10,655. 
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The following measures have been introduced: 


Kentucky—H. B. 306 proposes to amend the ad valorem tax calendar to 
allow twenty months, instead of one year, between the assessment date and the 
delinquent date of property taxes. 


Mississippi—S. B. 421 proposes to increase the sales tax from 2% to 5% 
and to repeal the state-wide privilege tax, the local privilege tax, the amusement 
tax and all the state ad valorem tax. 


New Jersey — Under Senate Bill 50, the definition of an investment com- 
pany for franchise tax purposes would include a, proviso. that in any case where 
at least 90% of the entire outstanding capital stock of any taxpayer was owned 
during the period covered by the report, directly or indirectly by or for not more 
than five stockholders, such taxpayer would not be subject to the 10% limitation. 


New York—Foreign freight brokerage and foreign freight forwarding cor- 
porations would be specifically included within Secs. 183 and 184, Tax Law, for 
franchise taxation under S. B. 1726. 


Oklahoma— Initiative Petition 249 has been filed with the Secretary of 
State, calling for a sales tax increase from 2% to 3%. If the Secretary of State 
approved the Petition and the Supreme Court of Oklahoma sustains him, the 
Petition will be voted on at the November general election, unless the Governor 
calls a special election. 


South Carolina—H. B. 2159 would provide for payment of a sales tax 
upon retail sales as follows: From 14¢ to 50¢, tax of 1¢; from 51¢ to $1.00, tax 
of 2¢; on each ‘50¢ or fraction thereof in excess of $1.00, tax of 1¢. Motor fuels 


would be exempted. a 


The following laws have been enacted: 


Georgia— The income tax law has been amended so that every domestic 
and foreign corporation is to be deemed to be doing business, for income tax pur- 
poses, if it engages in Georgia in any activities for financial profit or gain, 
“whether or not such corporation qualifies to do business in this state and whether 
or not it maintains an office or place of doing business within this state and 


whether or not any such transaction is connected with interstate or foreign com- 
merce.” (H. B. 1033.) 


New York—Subsequent to July 1, 1950, all corporations operating on a 
fiscal year other than the calendar year, will file their _ Income (Franchise) Tax 
Returns and make payment of one-half of the tax within three and one-half 
months after the close of fiscal years ending after July 1, 1950. The remainder 
of the tax will be due on or before the first day of the eighth month after the 
close of the fiscal year. (Ch. 20) Calendar year filings and payments are not 
affected by this act. 
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The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


OCTOBER 1949 TERM 


GEORGIA. Docket No. 454. Georgia Railroad & Banking Company », 
Redwine, United States District Court, Northern District of Georgia, July 29, 
1949. (The Corporation Journal, February, 1950, page 92.) Property tax 
exemption—suit against state in Federal Court. Appeal filed, November 12, 1949, 
Jurisdiction noted, December 5, 1949. February 20, 1950: “Per curiam: Inasmuch 
as the Attorney General of Georgia stated at the bar of this Court that plain, 
speedy and efficient State remedies were available to appellant, the cause is 
ordered continued for such period as will enable appellant with all convenient 
speed to assert such remedies.” (70 S. Ct. 472.) 


OKLAHOMA. Docket No. 658. Steinway v. Majestic Amusement Company 
et al., U. S. C. A. 10th Circuit, December 28, 1949; rehearing denied, February 9, 
1950. (The Corporation Journal, April, 1950, page 127.) Service of process—doing 
business—foreign corporation owning and voting majority stock in domestic com- 
pany on two occasions. Petition for writ of certiorari filed February 9, 1950. 


PENNSYLVANIA. Docket No. 617. Commonwealth of Pennsylvania v. 
Curtis Publishing Company, 69 A. 2d 410. (The Corporation Journal, March, 1950, 
page 114.)* Income tax—taxability of interest on United States securities. Appeal 
filed, February 20, 1950. 


WASHINGTON. Docket No. 500. Columbia Steel Company v. State of 
Washington, 192 P. 2d 976. (The Corporation Journal, October, 1948, page 195.) 
Business and occupation tax—wholesale sales—shipments in interstate commerce. 
Petition for writ of certiorari filed, December 27, 1949. Certiorari denied February 
20, 1950. 


* Data compiled from CCH U. S. Supreme Court Bulletin, 1949-1950. 





Alabama— When a mortgage is amended by a subsequent instrument and 
both instruments are offered for record simultaneously under the provisions of 
the Code of Alabama, 1940, the privilege tax due upon such instruments should 
be based upon the amount actually secured by the mortgage, as amended. 
(Opinion of the Attorney General, State Tax Reporter Alabama, {| 20-347.) 


Arkansas—Used automobiles and other second-hand personal property 
which have previously been subjected to payment of the Arkansas sales tax are 
exempt from that tax. (Opinion of the Attorney General, State Tax Reporter, 
Arkansas, { 7825.) 

Where separate bids for separate portions of work under construction are let, 
one contractor for one item of the work may be required to be a licensed bidder 
while on another item of work amounting to less than $10,000, the bidder would 
not be required to be licensed. (Opinion of the Attorney General, State Tax 
Reporter, Arkansas, J 30-505.) 

A firm engaged in the manufacture of cloth and leather wearing apparel is 
entitled to exemption from taxation only for that part of its business dealing with 
the manufacture of cotton articles. (Opinion of the Attorney General, State Tax 
Reporter, Arkansas, {] 20-201.) 

A company engaged in the storage and distribution of merchandise cannot 
claim an exemption from the use tax for machinery used in loading and unloading 
freight, in that the use of such tangible personal property does not include “fur- 
ther compounding or manufacturing” nor “repair replacement or expansion” as 
defined within the statutory provision. (Opinion of the Attorney General, State 
Tax Reporter, Arkansas, { 70-227.) 

Georgia—A London corporation, if doing any business or deriving any 
income from within this state, is subject to the Georgia income tax. (Opinion of 
the Attorney General, Georgia CT, { 10-114.) 

Kentucky — Neither taxes paid to Georgia on property located in Georgia 
nor donations to a church in Georgia can be taken as deductions on an income 
tax report to Kentucky. (Opinion of the Attorney General, State Tax Reporter, 
Kentucky, § 10-555.) 

Lovisiana—There is no authority which would permit the police jury of a 
parish to regulate taxicabs operating between two incorporated municipalities. 
(Opinion of the Attorney General, State Tax Reporter, Louisiana, 50-013.) 


Michigan —Out-of-state sellers selling through salesmen in Michigan must 
collect the Michigan sales tax on sales made for delivery in the State even though 
title passes without the State. The Simpson cases are no longer controlling and 
are being disregarded by the Department at this time. (Ruling of the Department 
of Revenue, State Tax Reporter, Michigan, J 63-025.06.) 


Missouri—Sales of bus and truck supplies by a Missouri company to a 
foreign corporation are not interstate sales exempt from the sales tax, where 
delivery of the supplies is made to a common carrier in Missouri for shipment 
out-of-state to the foreign corporation which paid the freight charges. (Opinion 
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of the Attorney General to the Department of Revenue, State Tax Reporter, 
Missouri, { 64-732.) 

The invalidity of the automobile use tax on motor vehicles purchased outside 
the state does not affect the remainder of the 1947 Act which requires the pur- 
chaser of any automobile to pay the sales tax to the Department of Revenue 
before securing the certificates of title. (Opinion of the Attorney General to the 
Director of Revenue, State Tax Reporter, Missouri, { 64-731.) 


Nebraska—A public warehouseman may be issued one state license to cover 
al! buildings used by him as warehouses within one locality, but the Nebraska 
State Railway Commission may define the term “locality.” (Opinion of the 
Attorney General, State Tax Reporter, Nebraska, {| 31-287.) 


North Carolina—The consignment of electrical products to customers in 
North Carolina upon orders accepted outside the state does not constitute “doing 
business” within the meaning of the law requiring domestication of foreign cor- 
porations doing business within the state. However, the maintenance of a stock 
of electrical goods in a warehouse within the state, from which stock of goods 
delivery will be made, even though upon orders accepted outside of the state, 
will constitute “doing business” so as to require domestication under Article 10 
ot Chapter 55 of the General Statutes of North Carolina. (Opinion of the Attor- 
ney General, State Tax Reporter, North Carolina, { 2-012.) 

If a manufacturer chooses to maintain a separate place of business apart from 
his factory from which goods are sold or distributed, he renders himself liable 
for the sales tax upon the sales made from such separate place of business. How- 
ever, the manufacturer is taxed only upon the goods sold or distributed from such 
separate place of business, and not upon sales or distributions made to his custo- 
mers direct from the place of manufacture. (Opinion of the Attorney General 
to Field Auditor, Department of Revenue, State Tax Reporter, North Carolina, 
§ 60-056.) 

Sales made from a warehouse in North Carolina to independent wholesalers 
and jobbers in North Carolina are subject to the sales tax at a rate of one-twen- 
tieth of one per cent upon such sales, in addition to the annual license tax of ten 
dollars. (Opinion of the Attorney General, State Tax Reporter, North Carolina, 
q 60-601.) 


Utah — Sales to contractors who are authorized by the United States Govern- 
ment or an instrumentality thereof, to make purchases in the name of the Govern- 
ment, or instrumentality thereof, are deemed to be sales to an agent of the United 
States Government or instrumentality thereof and are, therefore, exempt from 
the sales tax. (From Regulation 58, State Tax Commission, State Tax Reporter, 
Utah, § 60-105.) 


West Virginia— When a certificate to every foreign, and to every domestic 
corporation whose principal place of business is located out-of-State is issued 
after the last day of the third month of the license tax year and before the first 
day of the ensuing tax year, the Secretary of State, in addition to collecting the 
usual license tax on a pro rata basis, shall also assess and collect a statutory 
attorney fee at the rate of one-tenth the amount of the annual attorney fee of $10 
for each month or fractional part of a month to ensue before the first day of the 
ensuing tax year. (Opinion of the Attorney General to the Secretary of State, 
State Tax Reporter, West Virginia, J .343.) 
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ome important matters 


for April and May 


This Calendar does not purport to be a complete calendar of all matters requiring atten- 

tion by corporations in any given state. It is a condensed calendar of the more important 

requirements covered by the State Report and Tax Bulletins of The Corporation Trust 

Company. Attorneys interested in being furnished with timely and complete information 

regarding all state requirements in any one or more states, including information regarding 

forms, practices and rulings, may obtain details from any office of The Corporation Trust 
Company or C T Corporation System. 


Alabama — Annual Franchise Tax due April 1, but may be paid without penalty 
until April 30.—Domestic and Foreign Corporations. 

Alaska —Returns of Tax withheld at the source due on or before April 30.— 
Domestic and Foreign Corporations. 

Arkansas—Income Tax Return and Payment due on or before May 15.— 
Domestic and Foreign Corporations. . 

Returns of Information at the source due on or before May 15.— 
Domestic and Foreign Corporations. 

California — Quarterly Retail Sales Tax Return and Payment due on or before 
April 30.—Domestic and Foreign Corporations. 

Colorado—Income Tax Return due on or before April 15—Domestic and 
Foreign Corporations. 

Annual License Tax do on or before May 1.—Domestic and Foreign 
Corporations. 

Connecticut— Quarterly Retail Sales Tax Return and Payment due on or 
before April 30—Domestic and Foreign Corporations. 

Delaware—Annual Franchise Tax due after April 1 and before July 1.— 
Domestic Corporations. 

Returns of Information at the source due on or before April 30.— 
Domestic and Foreign Corporations making certain payments of salaries, 
dividends, interest or other income to citizens or residents of Delaware 
during 1949. 

District of Columbia—Franchise (Income) Tax Return due on or before 
April 15.—Domestic and Foreign Corporations. 

Indiana— Quarterly Gross Income Tax Return and Payment due on or before 
April 30.—Domestic and Foreign Corporations. 

lowa— Quarterly Retail Sales Tax Return and Payment due on or before April 
20.—Domestic and Foreign Corporations. 


Kansas —Income Tax Return due on or before April 15.—Domestic and Foreign 
Corporations. 


Kentucky—Income Tax and Corporation License Tax Return due on or before 
April 15.—Domestic and Foreign Corporations. 


Lovisiana—Income Tax Return due on or before May 15.—Domestic and 
Foreign Corporations. 


Maryland— Annual Report (Personal Property Return) due on or before April 
15.—Domestic Corporations. 
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Franchise Tax Report and Franchise Tax due on or before April 155 
Domestic Corporations. 4 

Income Tax Return due April 15.—Domestic and Foreign Corporation 

Annual Report (Personal Property Return) and Filing Fee due on ¢ 
before April 15.—Foreign Corporations. 


Massachusetts — Excise Tax Return due on or before April 10.—Domestic a 
Foreign Corporations. 3 

Missouri— Quarterly Retail Sales Tax Return and Payment due on or befe 
April 15.—Domeéstic and Foreign Corporations. 

Montana—Annual Statement due within two months from April 1—Fore 
Corporations. 

New Jersey — Franchise Tax Report and Tax due on or before April 154 
Domestic and Foreign Corporations. 

New Mexico—Income Tax Return due on or before April 15—Domestic am 
Foreign Corporations. 

Franchise Tax due May 1.—Domestic and Foreign Corporations. 

New York—Annual Franchise (Income) Tax Return (Form 3 CT—Arti 
9A, Tax Law) and payment of one-half of tax due on or before May 15s 
Domestic and Foreign Business Corporations, Holding Companies 
Investment Trusts. 4 

North Dakota— Quarterly Retail Sales Tax Return and Payment due on 
before April 20.—Domestic and Foreign Corporations. 

Oregon— Excise (Income) Tax Return due on or before April 15.—Dome 
and Foreign Corporations. 4 
Returns of Withholding at the source due on or before April 30.—Dome 
and Foreign Corporations. 

Pennyslvania—Income Tax Return due on or before April 15.—Domestic 
Foreign Corporations. 

Rhode Island—Semi-Annual Report to Department of Industrial Inspectit 
during April and October.—Domestic and Foreign corporations emp 
ing five or more persons in Rhode Island. 

Business Corporation Tax Return and Tax due on or before May I+ 
Domestic and Foreign Corporations. 

South Dakota— Quarterly Retail Sales Tax Return and Payment due on 
before April 15.—Domestic and Foreign Corporations. ; 

Texas—Annual Franchise Tax due May 1.—Domestic and Foreign Corporation 

United States— Withholding at source due on or before April 30.—Domest 
and Foreign Corporations. : 

Vermont—lIncome (Franchise) Tax Return due on or before May 1 
Domestic and Foreign Corporations. 

Virginia—Income Tax Return due on or before April 15.—Domestic 
Foreign Corporations. 

Income Tax due June 1.—Domestic and Foreign Corporations. 


West Virginia—License Tax Report due in April—Foreign Corporations) 
Quarterly Business and Occupation (Gross Sales) Tax Return @ 
Payment due on or before April 30.—Domestic and Foreign Corporation 
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In connection with its various activities The Corporation Trust Company 

publishes the following supplemental pampblets, any of which will be 

sent without charge to readers of The Journal. Address The Corporation 
Trust Company, 120 Broadway, New York 5, N. Y. 


'Delaware Corporations (1949 Edition). Presents in convenient form a digest of 
the Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief summary of 
the statutory requirements, procedure and costs of incorporation. 


Some Contracts Have False Teeth. Interesting case-histories showing advisability 
of contractor getting lawyer’s advice before undertaking construction 
work outside home state, even for federal government. 


hat Constitutes Doing Business. (Revised to March 1, 1948.) A 187-page book 
containing brief digests of decisions selected from those in the various 
states as indicating what is construed in each state as “doing business.” 


hat Does a Transfer Agent Do? This illustrated pamphlet gives the highspots 
of a transfer agent’s services in 3 minutes reading time, with explanatory 
text if you want to read further. Of value to small as well as large 
corporations. 


t Sales with Spot Stocks. Advantages found by many manufacturers in 
carrying spot stocks at strategic shipping points—and preliminary stat- 
utory measures necessary to protect corporate status. 


the Corporation’s Charter Didn’t Fit! Shows how charter provisions 
which suit well enough at time of organization may be handicaps for the 
corporation in later life—some measures to avoid them that a lawyer 
may help his client to take. 


hen a Corporation Is P. W. O. L. A simple explanation of the reasons for and 
purposes of the foreign corporation laws of the various states, and 
illustrations of when and how a corporation makes itself amenable to 
them. Of interest both to attorneys and to corporation officials. 


the Agent for Service Is Gone. What will happen then if suit is brought 
against the company? Some examples taken from actual court cases, 
with full texts of the final decisions. 


We've Always Got Along This Way. A 24-page pamphiet of cases in various 

‘ states in which corporation officials who had thought they were getting 
along very well with statutory representation by a business employe 
suddenly found themselves in trouble. ; 


ment by Default. Gives the gist of Rarden v. Baker and similar cases, show- 
ing how corporations qualified as foreign in any state and utilizing their 
business employes as statutory representatives are sometimes left defense- 
less in personal damage and other suits. 





THE CORPORATION TRUST COMPANY 
120 Broadway, New York 5, N. Y. 


Postmaster—If undelivered for any reason, notify sender, 
stating reason and new address, if known, if addressee 
has moved on Form 3547, postage for which is guaranteed. 


CORPORATION JOURNAL 


The Corporation Journal is published by The Corporation 
Trust Company monthly, except in July, August, and September. 
Its purpose is to provide, in systematic and convenient form, brief 
digests of significant current decisions of the courts, and the more 
important regulations, rulings or opinions of official bodies, which 
have a bearing on the organization, maintenance, conduct, regu- 
lation, or taxation of business corporations. It will be mailed 
regularly, postpaid and without charge, to lawyers, accountants, 
corporation officials, and others interested in corporation matters, 
upon written request to any of the company’s offices. 
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